Filed 1/20/09 Stevens v. Vons Companies CA2/6
NOT TO BE PUBLISHED IN THE OFFICIAL REPORTS

California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for
publication or ordered published, except as specified by rule 8.1115(b). This opinion has not been certified for
publication or ordered published for purposes of rule 8.1115.

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT

DIVISION SIX
JAMES STEVENS, 2d Civil No. B196755
2d Civil No. B201528
Plaintiff, Respondent, and (Super. Ct. No. SC041162)
Cross-Appellant, (Ventura County)

V.
VONS COMPANIES,

Defendant, Respondent, and
Cross-Complainant.

James Stevens, respondent, brought an action against the Vons Companies,
Inc., appellant, alleging sexual harassment and retaliation in violation of the California
Fair Employment Housing Act (FEHA). (Gov.Code, § 12900 et seq.) Appellant
appeals from that portion of the judgment awarding respondent punitive damages. It
contends that punitive damages are unwarranted because the evidence is insufficient to
establish that a managing agent of the corporation ratified or engaged in oppressive or
malicious conduct. Appellant also appeals from an order awarding respondent
attorney fees. It contends that the trial court erroneously applied a multiplier to the
lodestar calculation of attorney fees. Respondent cross-appeals from the judgment,
challenging a conditional new trial order that reduced the jury's award of punitive

damages ($16,729,880) by way of remittitur. We affirm the judgment which awards




respondent Stevens $1.2 million .in compensatory damages, $1.2 million punitive
damages, $300,709.50 to the Allred law firm and $343,265.60 to the Davis law firm.
Factual and Procedural Background

In 2002 respondent was employed by appellant as the inventory control clerk
(ICC) at store 2047 in Simi Valley. His main responsibility was to account for all
goods delivered to the store through the back door. Respondent had continuously
worked for appellant since July 1978.

In August 2002 respondent complained to appellant that Laura Marko, the
general merchandise manager at store 2047, was sexually harassing him. Diana Lovan
and Jenny McGroggan of Appellant's Human Resources Department (HRD)
investigated the matter and prepared a report dated September 20, 2002.

According to the report, respondent claimed, "Laura Marko is telling people in
the store that | am . . . calling her at home, that | am making inappropriate comments
and that | am a pervert." Respondent declared that "he has been conducting his own
investigation so he can litigate." Respondent told Lovan that seven employees had
said that they had heard Marko make inappropriate sexual comments.

Lovan and McGroggan interviewed six employees in addition to respondent
and Marko. Five employees said that Marko had made inappropriate sexual
comments. Two employees said that Marko had made these comments in the presence
of Paul Barron, the assistant store manager. One of the employees, Rachel Bean,
described Barron's reaction to the comments as follows: "Paul gets all embarrassed and
walks away."

Bean was the only employee interviewed by Logan and McGroggan who said
that Marko had made sexual comments relating to respondent: "[Marko] told me that
she has complained about [respondent] making a sexual comment to her. | thought it
was a joke and made a comment to [respondent] and he took it very seriously. He said
that he never did anything and he seemed upset about it."

Lovan and McGroggan concluded that respondent's allegations of sexual

harassment by Marko were unsubstantiated. They recommended that both respondent



and Marko be transferred to different stores. Their report noted that it was
operationally feasible to move [respondent] immediately due to an opening at [store]
3080 for ICC." However, "[i]t was operationally not possible for time being to move
[Marko]."

The report states that HRD informed respondent that his allegations were "not
substantiated.” Respondent was also informed that both he and Marko would be
transferred, but "his move would be immediate due to operational feasibility." HRD
"explained [to respondent] that due to the fact that [he] investigated this issue prior to
reporting it to company representatives, environment at store has been disrupted and
many employees are uncomfortable.” HRD further "explained that [respondent's]
complaint was valid and should have been addressed by company only."*

Lovan and McGroggan reported to Jean Guillen, the retail store manager of
HRD. Guillen testified, "There was no doubt Laura Marko made sexual comments in
the store that were extremely inappropriate.”

In September 2002 William Tarter transferred respondent to store 3080 in Simi
Valley. Tarter was one of appellant's 17 district managers. He was responsible for 20
stores in Ventura County District 42, including stores 2047 and 3080. Tarter testified
that he had transferred respondent pursuant to HRD's recommendation.

Marko was not disciplined for her conduct, nor was she transferred to another
store. HRD told her that she was going to be transferred for “safety reasons.” But she
"refused to be transferred, . . . [she] told them that [she] would rather quit." Marko
remained at store 2047 until her resignation in September 2003. No one ever told her
that she "had acted inappropriately in any manner, shape or form."

Tarter was aware that several witnesses had said Marko "had engaged in

inappropriate sexual behavior in their presence."” He wanted to transfer Marko, but

! HRD's statement to appellant that his "complaint was valid" appears to conflict with
its conclusion that his allegations were "'not substantiated.” HRD may have intended
to say that, although appellant had validly claimed that Marko was making
inappropriate sexual comments, there was insufficient evidence to show that these
comments constituted sexual harassment of him.



“there was not . . . an appropriate facility to move [her] to." According to Tarter, he
was not involved in disciplining Marko: this was HRD's responsibility.

In November 2002 respondent filed an administrative complaint of
discrimination with the Department of Fair Employment and Housing (DFEH).
Respondent claimed that he had been transferred to store 3080 in retaliation for
complaining about Marko's sexual harassment.

In April 2003 Tarter and McGroggan met with Barron, the assistant manager of
store 2047, and issued him a written warning for his failure "to take an appropriate
level of corrective action in response” to Marko's sexual comments.

In November 2003 the DFEH determined that there was no probable cause to
prove a FEHA violation. An HRD employee subsequently wrote a memorandum to
Barron and Marko notifying them of the DFEH's action. The memorandum ended
with the following sentence, "Congratulations on this favorable finding." A copy of
the memorandum was sent to Tarter.

Starting in October 2003, respondent participated in a union-organized strike of
appellant. During the strike, respondent wrote a letter to the Securities and Exchange
Commission complaining that Steven Burd, the chief executive officer of appellant's
parent company (Safeway), had violated the laws relating to insider trading. Tarter
read the letter.

The strike ended at the beginning of March 2004, and respondent returned to
work. On March 30, 2004, respondent was suspended for violating appellant's policy
concerning the donation of store goods to charities. Pursuant to that policy,
respondent was allowed to donate stale bread out of the back door of the store. The
policy did not forbid the donation of direct store distributor (DSD) products that had
been damaged or had an expired date code, provided that the vendor credited appellant
for the items and consented to their donation. The DSD vendors delivered directly to
the stores in their own trucks. Other unsold goods - national brands delivered in

appellant’s trucks and appellant's private label products - could not be donated to



charity. If any of these items were damaged or had an expired date code, respondent
was required to return them to the Product Recovery Center (PRC).

In store 3080, the DSD donations were kept in banana boxes under a sign that
said, "Donations." The DSD salesmen would place damaged and expired products in
these boxes after they had credited appellant for the items. When a box was full, a
salesman would usually close it. Respondent neither packed the boxes nor monitored
the donations. In a separate area next to the boxes with DSD donations, respondent
stacked banana boxes containing damaged and expired non-DSD products, such as
private label bottled water, that were to be returned to the PRC.

Representatives from various charities would come in the morning to collect the
donations on a first-come, first-served basis. In the morning on March 30, 2004, Sam
Smith came to store 3080 to collect donations for Grace Brethren Church. He had
been collecting donations from appellant's stores for "at least 10 to 15 years."
According to Smith, he picked up three banana boxes under the "Donations" sign,
loaded them into a shopping cart, and wheeled the cart to his car.

Patricia Velarde saw Smith putting the banana boxes into his car. (10RT 2086-
2087) She had been assigned to a different store, but was helping out for three to four
weeks as a supervisor at store 3080. On prior occasions, she had seen respondent
make donations of banana boxes containing store products. Velarde believed that
these donations were improper. She had informed Sheila Flanagan, the store manager,
who had told her, "We all know that's called stealing."

After observing Smith's actions on March 30, 2004, Velarde telephoned
Flanagan at home and informed her that “salable product was going out the back
door.” Flanagan told Velarde to retrieve the banana boxes and to hold them until she
arrived. Velarde did as she was told. She put the boxes on a dolly, which she wheeled
back inside the store.

Flanagan telephoned Scott Guillen, appellant's loss prevention representative
for District 42. Guillen, in turn, telephoned Tarter and "said he was going to go by the

store and document exactly what the violation was that took place . . . ."



Upon arriving at the store, Guillen opened the banana boxes retrieved by
Velarde. According to Guillen, there were six boxes containing private label
merchandise, including bottled water, that was required to be returned to the PRC.
Guillen suspended respondent for violating appellant's donation policy. He then
telephoned Tarter and informed him of the suspension. Tarter "thanked™ Guillen.
Tarter could have revoked the suspension, but he decided that it was appropriate.

Guillen testified that, until September 2003, appellant's policy had permitted
private label donations to charity. In September 2003 a new policy went into effect
prohibiting such donations. Guillen was mistaken: private label donations had always
been prohibited.

Guillen wrote a report, which states as follows: "On 03-25-04, | was contacted
by supervisor Patty Velarde . . . who told me that she had just been told by the porter —
Francisco Hernandez, that a man was regularly showing up at around 0500hrs, and that
the ICC ([respondent]) would, 'Fill up this guy's car with stuff from the PRC area, and
then the guy would leave'. On 3-30-04 at 0800hrs, | was contacted by Store Mgr.
Sheila Flanagan, who told me that VVelarde had personally observed PRC product in
several banana boxes being placed into the back of a vehicle by a man who had pulled
up to the receiving dock area. This was being done in the presence of the ICC,
[respondent]. Velarde called Flanagan, who instructed Velarde to ask for the product
back. Velarde approached the man . . . and requested the product back 'until the store
magr. could verify it'. The ... man agreed, and unloaded 6 banana boxes full of
product out of the vehicle. At this time, [respondent] approached Velarde and asked,
'What was going on'. [Respondent] told Velarde that, 'Sheila (Store Mgr) had ok'd it a
long time ago." (This was adamently [sic] denied by Flanagan). At 0945 hrs, | met
Flanagan at Store#3080 and walked to the receiving area. Once in the backroom, |
saw [respondent] speaking with another employee. ... During the course of the
interview [with respondent, he] told me that the man who has been picking up the
product is from the 'Grace Brethren Community church’, and that he ([respondent]) has

been giving private label product besides bread to this church regularly since before



the strike'. . . . [Respondent] then stated that he, ‘was unaware that he could not donate
private label product, and that that is how we've always done it, and that he must have
not gotten the memo on the change'. | reminded [respondent] that the change had
occurred in July 03, and that it was to be in place by 09-03 (we send Private Label
product back to PRC for credit, if it is donated, we lose the credit, causing losses to the
company). [Respondent] then said, 'The way the store's used to do it we were allowed
to donate private label items, and now the store loses money on it'. The 6 banana
boxes full of product [respondent] was donating contained several items, including 10
pkgs of Safeway Select Whole Coffee Beans . . . and multiple cases of Safeway water,
one of which was a full unbroken case. | asked [respondent] why we were not placing
the separate containers of water into the cooler on the floor and selling them, as per
policy. [Respondent] told me that the cooler, ‘was always broken'. (I later took digital
pictures of the functioning cooler where the store sells this water). . . . | then placed
[respondent] on immediate suspension pending further investigation by Loss
Prevention. When the product wa[s] scanned; the total came to $76.72."

Guillen reported the results of his investigation to Gregg Rutkin, appellant's
labor relations manager. It was Rutkin's responsibility to make a recommendation to
Tarter concerning the discipline to be administered to respondent. Rutkin was very
concerned that the banana boxes contained private label water "because we don't
donate that water." Rutkin recommended that respondent be fired.

Based on Guillen's report and Rutkin's recommendation, Tarter decided to fire
respondent. Tarter concluded that respondent "had deliberately given product away
that he knew he shouldn't give away." He believed that respondent's actions could not
have been the result "of some mixup.” Tarter did not contact respondent before firing
him, nor did he discuss the matter with any of the witnesses mentioned in Guillen's
report. Tarter was aware that this was respondent's first violation of policy during his
26 years of employment with the company. Tarter was also aware that, in respondent's

January 2002 job evaluation, he had received the highest possible overall rating:



"exceptional.” Tarter admitted that there was no evidence linking respondent to the
charity that had picked up the donation on March 30, 2004.

Respondent testified that, in the morning on March 30, 2004, he saw Smith at
the store but did not see him remove any boxes. Guillen arrived and interviewed
respondent for about 10 minutes. Guillen questioned him about the donations policy
and asked why private label bottled water was in boxes. At the time, respondent
believed that Guillen was referring to bottled water that was being returned to the
PRC. Guillen never said that Smith had taken boxes containing private label bottled
water. Respondent did not tell Guillen that he had been donating private label
products. He knew that such products were required to be returned to the PRC. At the
conclusion of the interview, Guillen said that respondent "was suspended pending
further investigation.” Guillen did not inform him why he was being suspended.
Guillen did not give respondent a copy of his report, and respondent did not obtain a
copy until discovery during litigation. When respondent filed his lawsuit against
appellant, he did not know what was in the report.

Jury Verdict

The jury returned a special verdict. The jury found: (1) Marko had sexually
harassed respondent; (2) in relation to that harassment, appellant "was guilty of
oppression, malice or despicable conduct,” (3) a "managing agent™ (Tarter) employed
by appellant had committed, authorized, or ratified the sexual harassment; (4)
respondent’s resulting noneconomic loss was $500,000; (5) respondent's complaint to
appellant of sexual harassment was not ""a motivating reason™ for his transfer to store
3080; (6) however, his complaints to appellant and the DFEH were "a motivating
reason™ for his termination resulting in a $1,000,000 noneconomic loss to respondent;
(7) in relation to respondent's termination, appellant "was guilty of oppression, malice
or despicable conduct”; (8) a "managing agent" (Tarter) employed by appellant had
committed, authorized, or ratified the retaliatory termination; (9) although appellant's

conduct was "extreme and outrageous," it had not intended to cause respondent



"emotional distress™; and (10) respondent's economic and noneconomic losses for the
retaliatory termination were respectively $172,988 and $1 million.

In a separate verdict the jury awarded respondent punitive damages of
$16,729,880.

Motion for New Trial

The trial court granted appellant's motion for a new trial on the ground of
excessive compensatory and punitive damages. The court found that the $500,000
non-economic damages award for sexual harassment was excessive because "[t]here
was no evidence that [respondent] . . . had any physical manifestations or [had]
suffered anything other than minimal emotional distress.” The court found that the
noneconomic damages award of $1,000,000 for the retaliatory termination, while
"quite high," was not "excessive in light of the extreme psychological effect the
termination had on [respondent]. He stopped functioning as a productive member of
society, became withdrawn and saw his marriage fall apart."

Pursuant to Code of Civil Procedure section 662.5, subdivision (b), the court
declared that its granting of appellant’'s new trial motion was subject to the condition
that the motion would be denied if respondent agreed "to remit all sums in excess of
$1,200,000 compensatory damages . . . and $1,200,000 punitive damages."
Respondent accepted the remittitur.

APPELLANT'S APPEAL

Punitive Damages: Standard of Review

"The civil law is normally concerned with compensating victims for actual
injuries sustained at the hands of a tortfeasor. Punitive damages are an exception to
this rule. Since 1872, they have been statutorily authorized in actions 'not arising from
contract' where the tortious event involves an additional egregious component —
‘oppression, fraud, or malice." (Civ.Code, § 3294, subd. (a).)" (College Hospital Inc. v.
Superior Court (1994) 8 Cal.4th 704, 712.) The "oppression, fraud, or malice" must

be "proven by clear and convincing evidence." (Civ. Code, 8 3294, subd. (a).)



“[T]he jury award of punitive damages must be upheld if it is supported by
substantial evidence. [Citation.] ... [W]e are bound to 'consider the evidence in the
light most favorable to the prevailing party, giving him the benefit of every reasonable
inference, and resolving conflicts in support of the judgment.' [Citation.] But since
the jury's findings were subject to a heightened burden of proof, we must review the
record in support of these findings in light of that burden. In other words, we must
inquire whether the record contains 'substantial evidence to support a determination by
clear and convincing evidence . . . ." [Citation.]" (Shade Foods, Inc. v. Innovative
Products Sales & Marketing, Inc. (2000) 78 Cal.App.4th 847, 891.)

Punitive Damages: Managing Agent

"An employer shall not be liable for damages pursuant to subdivision (a) [of
Civil Code section 3294], based upon acts of an employee of the employer, unless the
employer . . . authorized or ratified the wrongful conduct for which the damages are
awarded or was personally guilty of oppression, fraud, or malice. With respect to a
corporate employer, the . . . authorization, ratification or act of oppression, fraud, or
malice must be on the part of an officer, director, or managing agent of the
corporation.” (Civ. Code, 8§ 3294, subd. (b), italics added.)

Respondent contends that appellant's liability for punitive damages arises from
Tarter's actions as a managing agent of the corporation. "[T]he Legislature intended
the term 'managing agent' to include only those corporate employees who exercise
substantial independent authority and judgment in their corporate decision-making so
that their decisions ultimately determine corporate policy. The scope of a corporate
employee's discretion and authority . . . is . . . a question of fact for decision on a case
by case-by-case basis." (White v. Ultramar, Inc. (1999) 21 Cal.4th 563, 566-567
(White).)

In White the employee in question was a "zone manager" for the company. She
supervised "a significant aspect of [the company's] business™: eight stores and at least
sixty-five employees. (White, supra, 21 Cal.4th at p. 577.) "The individual store

managers reported to her, and [she] reported to department heads in the corporation's
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retail management department.” (Ibid.) The zone manager's superiors "delegated
most, if not all, of the responsibility for running [the eight] stores to her." (lbid.) Our
Supreme Court concluded that the zone manager qualified as a managing agent: "[She]
exercised substantial discretionary authority over vital aspects of [the company's]
business that included managing numerous stores on a daily basis and making
significant decisions affecting both store and company policy. In firing [the plaintiff]
for testifying at an unemployment hearing, [she] exercised substantial discretionary
authority over decisions that ultimately determined corporate policy in a most crucial
aspect of [the company's] business.”" (ld., at pp. 577.)

"[V]iewing all the facts in favor of the trial court judgment,” we conclude that
the record contains substantial evidence to support a determination by clear and
convincing evidence that Tarter was a managing agent. (White, supra, 21 Cal.4th at
p. 577.) As one of appellant's 17 district managers, Tarter supervised "a significant
aspect of [the company's] business™: 20 stores in Ventura County. (lbid.) He was the
highest ranking company official in his district, and all of the store managers in the
district reported to him. Tarter, in turn, reported to the regional operations manager.
He was "responsible for overseeing all the stores in [his] district, including overseeing
all personnel issues involving employees within [his] district." He had the power to
transfer, suspend, and fire employees within his district. "In firing [respondent] for
[his complaints of sexual harassment, Tarter] exercised substantial discretionary
authority over decisions that ultimately determined corporate policy in a most crucial
aspect of [the company's] business.” (ld., at pp. 577-578.)

Punitive Damages: Sexual Harassment

Respondent's claim of punitive damages for sexual harassment was based on
Tarter's alleged ratification of Marko's sexual misconduct. During closing argument,
respondent's counsel declared: *The way [appellant] conducted this investigation, the
way they allowed Ms. Marko to stay there, the way they didn't discipline her in any
way, that's what constitutes the malicious, despicable conduct.” "[A]fter [Tarter] knew
about all of the things that Ms. Marko did, he left her there. And he admitted in his
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trial testimony that she was free to do whatever she wanted. That's the essence of
ratification."

"For purposes of determining an employer's liability for punitive damages,
ratification generally occurs where, under the particular circumstances, the employer
demonstrates an intent to adopt or approve oppressive, fraudulent, or malicious
behavior by an employee in the performance of his job duties. [f] The issue
commonly arises where the employer or its managing agent is charged with failing to
intercede in a known pattern of workplace abuse, or failing to investigate or discipline
the errant employee once such misconduct became known. [Citations.]" (College
Hospital Inc. v. Superior Court, supra, 8 Cal.4th at p. 726.)

" 'Ratification is a question of fact. The burden of proving ratification is upon
the party asserting its existence. But ratification may be proved by circumstantial as
well as direct evidence. Anything which convincingly shows the intention of the
principal to adopt or approve the act in question is sufficient." (Citations omitted.)
[Citations.]" (Greenfield v. Spectrum Investment Corp. (1985) 174 Cal.App.3d 111,
118, overruled on other grounds in Lakin v. Watkins Associated Industries (1993) 6
Cal.4th 644, 664.)

The record contains substantial evidence from which a reasonable trier of fact
could find by clear and convincing evidence that Tarter ratified Marko's sexual
harassment. Although Tarter knew that Marko had engaged in inappropriate sexual
conduct, she was neither disciplined nor reprimanded. The report by HRD
recommended that both Marko and respondent be transferred to another store, but
Tarter transferred only respondent. After respondent's transfer, Marko remained at
store 2047 for approximately one year until her resignation in September 2003. No
one ever told Marko that she "had acted inappropriately in any manner, shape or
form."”

An employer's failure to discipline or reprimand an employee for known
misconduct may reasonably be construed as a ratification of that misconduct. "

'[R]atification may be inferred from the fact that the employer, after being informed of

12.



the employee's actions, does not fully investigate and fails to repudiate the employee's
conduct by redressing the harm done and punishing or discharging the employee.
[Citations.]' [Citation.]" (Fisher v. San Pedro Peninsula Hospital (1989) 214
Cal.App.3d 590, 621; see also Murillo v. Rite Stuff Foods, Inc. (1998) 65 Cal.App.4th
833, 852; Hart v. National Mortgage & Land Co. (1987) 189 Cal.App.3d 1420, 1430;
Greenfield v. Spectrum Investment Corp., supra, 174 Cal.App.3d at p. 121; Sandoval
v. Southern Cal. Enterprises, Inc. (1950) 98 Cal.App.2d 240, 250.)

We recognize that, according to Tarter, it was HRD's responsibility to discipline
Marko. But the jury could have reasonably concluded that primary responsibility lay
with Tarter. He testified that he was "responsible for . . . overseeing all personnel
issues involving employees within [his] district” and that he had "the authority to take
disciplinary action when a VVons employee violated company policy.” In April 2003
Tarter met with Barron, the assistant manager of store 2047, and issued him a written
warning for his failure "to take an appropriate level of corrective action in response” to
Markao's misconduct, which was "in violation of the company's Policy Against Sexual
Harassment in the Workplace." But Tarter did not bother to assure that a warning was
issued to the perpetrator of the sexual misconduct, who remained at store 2047.
Without such a warning, there was a danger that Marko would continue to engage in
sexually inappropriate conduct.

Punitive Damages: Tarter's Firing of Respondent

Respondent claims that Tarter's conduct was oppressive and malicious because
he conspired with Guillen to falsely accuse respondent of violating the donation policy
so that he would have grounds to fire respondent: "When [respondent] returned to
work from the strike in March 2004, Tarter seized his first opportunity to retaliate
against [respondent.]” ... Tarter and Guillen determined before any investigation to

use the donation incident as the pretext for firing [respondent].” " .. .Tarter retaliated
against [respondent] by having [him] falsely accused of violating VVons' product-
donation policy . . . as a pretext to fire Stevens." "Tarter used investigator Scott

Guillen to frame [respondent] by charging him with violating the donation
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policy . ..."

We need not decide whether the evidence supports the existence of such a
conspiracy. The record contains substantial evidence from which a reasonable trier of
fact could find by clear and convincing evidence that (1) Tarter fired respondent in
retaliation for his complaints of sexual harassment, and (2) Tarter relied on
respondent's alleged violation of the donation policy as a pretext to justify the firing.
Such conduct by Tarter constitutes sufficient evidence of oppression and malice to
support an award of punitive damages under Civil Code section 3294,

Tarter knew that respondent "was doing an exceptional job" for appellant. In a
2002 job evaluation, respondent had received "the highest overall rating that anyone
could get in his job category." Tarter also knew that this was the first time in
respondent's 26 years of employment by appellant that he had violated company
policy. Nevertheless, he chose to terminate respondent for an alleged policy violation
involving the donation of private label goods with a retail value of $76.72. Tarter
testified that he had concluded that respondent "had deliberately given product away
that he knew he shouldn't give away." But the jury could have, and did, reasonably
reject this explanation. Guillen's report did not show that respondent's violation of the
donation policy was deliberate. According to the report, respondent said that he was
unaware of company policy prohibiting the donation of damaged or out-of-date private
label products. Nothing in the report indicated that respondent was stealing from
appellant or that he stood to benefit from the donation to Grace Brethren Church.
Tarter admitted that there was no "direct evidence™ of any connection between
respondent and the charity.

Moreover, Tarter fired this exceptional and longstanding employee without
contacting him or giving him an opportunity to refute Guillen's allegations.
Respondent testified that he did not obtain a copy of Guillen's report until discovery
during litigation. Prior to that time, he did not know what was in the report. Nor did
Tarter verify the accuracy of Guillen's allegations by contacting any of the witnesses

mentioned in the report. Although the report said that statements had been obtained
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from the witnesses, no statements were attached to the report. Guillen testified that he
had not obtained written statements from anyone.

Viewing the evidence in the light most favorable to respondent, giving him the
benefit of every reasonable inference, and resolving conflicts in support of the
judgment, we conclude that the jury could have reasonably determined, by clear and
convincing evidence, that Tarter did not fire respondent because of the policy violation
as documented by Guillen. Instead, Tarter fired respondent because he considered him
to be a troublemaker who had created problems for appellant by his complaints of
sexual harassment.

Attorney Fees

" '[T]he fee setting inquiry in California ordinarily begins with the "lodestar,"
I.e., the number of hours reasonably expended multiplied by the reasonable hourly
rate. . . . The lodestar figure may then be adjusted, based on consideration of factors
specific to the case, in order to fix the fee at the fair market value for the legal services
provided. [Citations.]'" (Ketchum v. Moses (2001) 24 Cal.4th 1122, 1134.)

Appellant does not challenge the lodestar figures arrived at by the trial court. It
argues that the multipliers applied to the lodestar figures "should be eliminated.” For
the attorneys from the firm of Allred, Maroko & Goldberg, the court applied a
multiplier of 1.4 to the lodestar figure of $214,792.50, so that attorney fees totaled
$300,709.50. For the attorneys from the firm of Davis*Gavsie, the court applied a
multiplier of 1.6 to the lodestar figure of $214,541, so that attorney fees totaled
$343,265.60.

In selecting the multipliers, the trial court took into account the following
factors: (1) the difficulty of the case, (2) the contingent nature of the fee arrangement,
(3) the delay in payment to Davis*Gavsie, and (4) the outstanding results obtained.
We review the court's ruling under the deferential abuse of discretion standard.
(Horsford v. Board of Trustees of California State University (2005) 132 Cal.App.4th
359, 393.) " 'The " 'experienced trial judge is the best judge of the value of

professional services rendered in his court, and while his judgment is of course subject
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to review, it will not be disturbed unless the appellate court is convinced that it is
clearly wrong.'" " [Citation.]" Graham v. DaimlerChrysler Corp. (2004) 34 Cal.4th
553, 579.)

Appellant contends that the trial court abused its discretion in applying a
multiplier to the lodestar figures because (1) the lawsuit vindicated respondent's
personal rights and did not benefit the public; (2) the contingent nature of the fee
arrangement did not justify a multiplier; (3) the trial court took the difficulty of the
case into account when it calculated the lodestar amounts; (4) the results obtained
"actually 'militate against enhancing the fee award' "; (RB 40) and (5) the delay in
payment to Davis*Gavsie is “inherent in any contingency-fee practice™ and therefore is
"not a basis for a multiplier."”

The trial court did not abuse its discretion. The use of a multiplier is permitted
in FEHA cases even though the action "was brought not to benefit the public, but as a
means of vindicating [the plaintiff's] own personal rights and economic interest."
(Weeks v. Baker & McKenzie (1998) 63 Cal.App.4th 1128, 1170-1171, 1172; accord,
Flannery v. California Highway Patrol (1998) 61 Cal.App.4th 629, 646-647.)

In determining whether to apply a multiplier, the trial court may consider the
contingent nature of the fee arrangement. (Ketchum v. Moses, supra, 24 Cal.4th 1122,
1132-1133; Greene v. Dillingham Construction, N.A., Inc. (2002) 101 Cal.App.4th
418, 428-429 ["in Ketchum . . . the Supreme Court has reaffirmed that contingent risk
Is a valid consideration in determining whether to apply a fee enhancement in cases
where attorney fees are authorized by statute™].) The trial court may also consider the
difficulty of the case in calculating the lodestar amount. "In FEHA cases, the trial
court has the discretion to apply a multiplier or fee enhancement to the lodestar figure
to take into account . . . the novelty and difficulty of the issues presented . . . .
[Citations.]" (Greene v. Dillingham Construction, N.A., Inc., supra, 101 Cal.App.4th
at pp. 426-427.)

We reject appellant's contention that the results obtained "actually 'militate

against enhancing the fee award.'" The attorneys obtained a $2.4 million award for
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their client, an inventory control clerk whose rate of pay in 2002 was approximately
$750 per week. " "The "results obtained™ factor can properly be used to enhance a
lodestar calculation where an exceptional effort produced an exceptional benefit.'
[Citation.]" (Graham v. DaimlerChrysler Corp., supra 34 Cal.4th at p. 582.)

We also reject appellant's contention that the delay in payment to Davis*Gavsie
Is "inherent in any contingency-fee practice™ and therefore is "not a basis for a
multiplier." (RB 41) In its ruling, the trial court made it clear that the contingency fee
factor was based on the risk of nonpayment if the attorneys lost at trial. The delay in
payment factor, on the other hand, was based on the almost three-year delay between
the commencement of work on the case by Davis*Gavsie and the trial court's ruling
awarding attorney fees. "One enhancement factor that would be . . . applicable . . . is
a significant delay in the payment of the fees. [Citation.] 'Court-awarded fees
normally are received long after the legal services are rendered. That delay can
present cash-flow problems for the attorneys. In any event, payment today for services
rendered long in the past deprives the eventual recipient of the value of the use of the
money in the meantime, which use, particularly in an inflationary era, is valuable. A
percentage adjustment to reflect the delay in receipt of payment therefore may be
appropriate.’ [Citation.]" (Graham v. DaimlerChrysler Corp., supra, 34 Cal.4th at pp.
583-584.)

For the first time in its reply brief, appellant argues that the trial court abused its
discretion in enhancing Davis's lodestar amount for delay in payment because the court
used the attorney's current hourly rate in calculating that amount. An enhancement for
delay in payment "may be reduced or eliminated if the lodestar rate is based on the
present hourly rate rather than the lesser rate applicable when the services were
rendered. [Citations.]" (Graham v. DaimlerChrysler Corp., supra 34 Cal.4th at p.
584.)

This argument is waived because it was not asserted in appellant's opening
brief. (Mejia v. City of Los Angeles (2007) 156 Cal.App.4th 151, 159, fn. 5.) In any

event, the argument is without merit because appellant has not shown that the lodestar
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calculation was "based on the present hourly rate rather than the lesser rate applicable
when the services were rendered.” (Graham v. DaimlerChrysler Corp., supra, 34
Cal.4th at p. 584.) Appellant notes that Davis received $300 per hour for her pre-trial
work, but it does not cite any evidence indicating that her hourly rate was less than
$300 when the pre-trial services were rendered.

RESPONDENT'S CROSS-APPEAL

The Trial Court Did Not Abuse Its Discretion in Reducing Punitive Damages

The jury awarded $1,672,988 in compensatory damages and $16,729,880 in
punitive damages. Respondent accepted a remittitur reducing compensatory damages
to $1,200,000 and punitive damages to the same amount. In his cross-appeal,
respondent challenges only the remittitur of punitive damages. He contends that the
trial court erroneously reduced punitive damages to an amount that it considered fair
and reasonable. Instead, the court should have reduced punitive damages to the
maximum constitutionally permissible award. Respondent alleges: "[D]ue process
does not allow reducing punitive damages below the constitutional maximum." (RB
73) "The trial court was not at liberty to choose the amount of punitive damages that
suited the trial judge." Respondent relies on Simon v. San Paolo U.S. Holding Co.,
Inc. (2005) 35 Cal.4th 1159: "[T]he trial court . . . [failed] to fulfill its constitutional
duty under Simon to find the highest constitutionally-permissible award of punitive
damages while giving appropriate deference to the jury's findings of historical fact in
its verdict against [appellant].”

Respondent argues that the punitive damages awarded by the jury -
$16,729,880 - falls within the maximum constitutionally permissible award. (Cross-
Appellant's Reply Brief 14) He requests that “the jury award . . . be reinstated, or, in
the alternative, [that] the punitive damages award . . . be increased to the absolute
constitutional maximum."

Respondent's reliance on Simon is misplaced. Simon did not hold that when a
trial court orders a remittitur of punitive damages its authority is limited to reducing

the award to the absolute constitutional maximum. In Simon the judgment awarded
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plaintiff $5,000 in compensatory damages and $1.7 million in punitive damages. Our
Supreme Court concluded that the punitive damages award "exceeds the federal due
process limitations outlined in recent United States Supreme Court decisions.” (Simon
v. San Paolo U.S. Holding Co., Inc., supra, 35 Cal.4th at p. 1166.) It reduced the
award to "the maximum award constitutionally permissible in the circumstances of this
case": $50,000. (Ibid.)

The Simon court noted that its "decision . . . addresses only the federal
constitutional question, not any issue of excessiveness under California law." (Simon
v. San Paolo U.S. Holding Co., Inc., supra, 35 Cal.4th at p. 1167.) The controlling
authority for excessiveness under California law is Neal v. Farmers Ins. Exchange
(1978) 21 Cal.3d 910. The Neal court observed that, when the plaintiff challenges a
conditional new trial order remitting the amount of punitive damages, the question is
"whether the challenged order . . . lacked substantial support in the record.” (ld., at
p. 932.) The Neal court went on to state: "In addressing this question we are guided by
certain basic principles. The first is that when a trial court grants a new trial on the
issue of excessive damages, whether or not such order is conditioned by a demand for
reduction, the presumption of correctness normally accorded on appeal to the jury's
verdict is replaced by a presumption in favor of the order. . .. '[The trial judge's] order
will not be reversed unless it plainly appears that he abused his discretion; and the
cases teach that when there is a material conflict of evidence regarding the extent of
damage the imputation of such abuse is repelled, the same as if the ground of the order
were insufficiency of the evidence to justify the verdict." [Citations.] The reason for
this is that the trial court, in ruling on the motion, sits not in an appellate capacity but
as an independent trier of fact.” (Id., at pp. 932-933.)

The trial court's role as an independent "fact finder is conferred . . . by Code of
Civil Procedure section 662.5 which provides that if a new trial limited to the issue of
damages would be proper after a jury trial, 'the trial court may in its discretion: . . . (b)
If the ground for granting a new trial is excessive damages, make its order granting the

new trial subject to the condition that the motion for a new trial is denied if the party in
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whose favor the verdict has been rendered consents to a reduction of so much thereof
as the court in its independent judgment determines from the evidence to be fair and
reasonable.’ (Italics supplied.)” (Grimshaw v. Ford Motor Co. (1981) 119
Cal.App.3d 757, 823.)

Thus, the issue here is whether, in the exercise of its independent judgment, the
trial court abused its discretion by reducing punitive damages to the same amount as
compensatory damages: $1.2 million. We will reverse the court's order only if the
record is devoid of any substantial basis supporting the remittitur. In determining
whether a substantial basis exists, "the trial court's factual determinations . . . are
entitled to the same deference that an appellate court would ordinarily accord a jury's
factual determinations.” (Lane v. Hughes Aircraft Co. (2000) 22 Cal.4th 405, 412.)

The trial court's reasons for reducing the amount of punitive damages were as
follows:

(1) "[T]he amount of punitive damages awarded was a result of passion and
prejudice on the part of the jury.” In support of this finding, the trial court noted that
respondent's counsel had asked for an award equal to six times the amount of
compensatory damages, but “[t]he jury awarded ten times the amount."”

(2) Although respondent was "financially vulnerable" and appellant's "conduct
involved intentional trickery or deceit,"” the "degree of reprehensibility was low to
moderate" because "[t]he harm caused was not physical, the conduct did not involve
indifference to or reckless disregard of health or safety and there was no evidence the

conduct was other than an isolated incident."?

2" "We have instructed courts to determine the reprehensibility of a defendant by
considering whether: the harm caused was physical as opposed to economic; the
tortious conduct evinced an indifference to or a reckless disregard of the health or
safety of others; the target of the conduct had financial vulnerability; the conduct
involved repeated actions or was an isolated incident; and the harm was the result of
intentional malice, trickery, or deceit, or mere accident." [Citation.]" (Simon v. San
Paolo U.S. Holding Co., Inc., supra, 35 Cal.4th at p. 1180, quoting from State Farm
Mut. Auto Ins. Co. v. Campbell (2003) 538 U.S. 408, 419 [123 S.Ct. 1513, 155
L.Ed.2d 585].)

20.



(3) "The relationship between compensatory and punitive damages would
weigh in favor of a lower level of [punitive] damages," since "the amount of
compensatory damages awarded for the sexual harassment is excessive."

(4) "Based upon the evidence at trial, the amount awarded for the retaliation is
sustainable, but quite high, and the Court believes [it] contains an element of
punishment."”

(5) "The parties agree that [the] maximum civil penalty in this case would be
$150,000. A punitive damage[s] award that is over 111 times the maximum civil
penalty is not proportionate.”

The trial court did not abuse its discretion. The evidence was in conflict, and
the jury found that appellant had not intended to cause respondent “emotional
distress.” No evidence was presented that any other employee had been fired for
making complaints against appellant. It was reasonable for the trial court to conclude,
as an independent trier of fact, that the "degree of reprehensibility [of appellant's
conduct] was low to moderate," justifying no more than a 1:1 ratio of compensatory to

punitive damages. " '[T]he most important indicium of the reasonableness of a
punitive damages award is the degree of reprehensibility of the defendant's conduct.’
[Citations.]" (Simon v. San Paolo U.S. Holding Co., Inc., supra, 35 Cal.4th at p.
1180.)

The reasonableness of the trial court's selection of a 1:1 ratio is supported by
Exxon Shipping Co. v. Baker (2008) _ U.S. _ [128 S.Ct. 2605, 171 L.Ed.2d 570]. In
that case the United States Supreme Court observed that there are "several studies . . .
showing the median ratio of punitive to compensatory verdicts, reflecting what juries
and judges have considered reasonable across many hundreds of punitive awards."
(Id., 128 S.Ct. at p. 2632.) The "studies cover cases of the most as well as the least
blameworthy conduct triggering punitive liability, from malice and avarice, down to
recklessness, and even gross negligence in some jurisdictions. The data put the
median ratio for the entire gamut of circumstances at less than 1:1, . . . meaning that

the compensatory award exceeds the punitive award in most cases. In a well-
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functioning system, we would expect that awards at the median or lower would
roughly express jurors' sense of reasonable penalties in cases with no earmarks of
exceptional blameworthiness within the punishable spectrum .. .." (Id., at p. 2633.)

The Supreme Court noted that it "has long held that '[p]unitive damages by
definition are not intended to compensate the injured party, but rather to punish the
tortfeasor . . . and to deter him and others from similar extreme conduct.' [Citation.]"
(Exxon Shipping Co. v. Baker, supra, 128 S.Ct. at p. 2633.) The trial court here could
have reasonably concluded that punitive damages of $1.2 million, together with
compensatory damages in the same amount, were sufficient to punish appellant and "
‘deter [it] and others from similar extreme conduct.'™ (lbid.)

Disposition

The judgment and order awarding attorney fees are affirmed. Because
appellant has not prevailed in its appeals and respondent has not prevailed in its cross-
appeal, the parties shall bear their own costs on appeal.

NOT FOR PUBLICATION.

YEGAN, J.

We concur:

GILBERT, P.J.

COFFEE, J.
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